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Annomayusa. OcozHaHUE OOIITHOCTH IIeJeH M 3a/1a4, CTOSIIHMX Neped HapoIoM H TOCy-
JIAPCTBOM, TIPHBOIMT K YBEIMYCHHUIO YHCIIA 00IACTEil OOIIECTBEHHBIX OTHOIICHHH, B KOTO-
PBIX JEATEeIBHOCTh COLIMyMa U rocynapcTBa coderarorcs. IIpu 3ToM coBpeMeHHas! TOIUTH-
Yeckasi 00CTaHOBKa TpeOyeT KOHCONHMIAIMM BCEX HAJMYECTBYIOIIMX PECYPCOB VIS COB-
MECTHOTO JOCTOHHOTO OTBETa Ha IOCTaBIICHHBIE Mepe]] OOIIECTBOM U I'OCYIapCTBOM BBI30-
BB, 4TO 00yCIIaBIMBaeT 0OpallleHKe, B TOM YHCIie K Teopul. M3nokeHHOe 000CHOBBIBAET U
JeIaeT aKTyaJIbHOW HEOOXOAMMOCTD MOMCKA PELICHHH 37T000MHEBHBIX JJIsI COBPEMEHHOTO
00IIeCTBEHHOTO Pa3BUTHS MPOOIEM B HIIESX KJIACCUKOB MHUPOBOH MBICITH.

Porp TpakgaHCKOTO OOINECTBA B TONUTHYSCKOH MBICIH TaKOBa, YTO IO3BOJISIET
YTBEpKIIaTh O €ro BIMSHAW Ha WHCTUTYTHI TOCygapcTBa. [ paxkmaHckoe 0OIIEecTBO IMO3-
BOJISICT KOHCTHTYHPOBaTh He(OpMalbHBIE WHCTHTYTHI, B PE3YJAbTATe YETr0 IPOHUCXOIHT
YHOPSIIOYNBAHUE OOMECTBEHHBIX OTHOIIICHHA.

C yd4eToM 5TOTO B HACTOSMICH CTAaThe IMPOBOIUTCS aHAIH3 IPOIECcca B3aMMOJCH-
CTBUA MHCTUTYTOB IOCyJapCTBa U I'paxKJaHCKOT'O O6HIECTB8. B MOJIUTUYCCKUX YUCHHUAX
Hogoro Bpemenu.

Ilo wuroram MPOBEACHHOTO aHa/iu3a IPEACTABIACTCA BO3MOXHBIM OTMETHUTH, 4YTO
IIPaBOBOC TOCyAapCTBO KakK BJIACTHBIN HUHCTUTYT OOJDKHO MNPHU3HABATH CYHICCTBOBAHUE
IpaXkJaHCKOTO OOIIECTBa M B3aUMOAEHCTBOBaTh C HHUM. [pakIaHCKoe OOIIECTBO XKe
BBICTYTAaeT HEKUM TOCPETHUKOM MEXIY TOCYIapCTBOM M YJ€HAMHU OOIIECTBa, KOHTPO-
JUPYeT pealu3alyio IpaB U CBOOOX TpaxkIaH, CIIOCOOCTBYEeT (POPMHUPOBAHUIO OTKPHI-
THIX TIOJIUTHYECKHAX cucTeM. [Ipu 3ToM HedopManmbHBIC MpaBHia TPAXKIAHCKOTO 0OIIe-
cTBa OOHApyXXHMBaeT OoJiee TECHYIO, YeM (hOpMajbHbIE HHCTUTYTHI, CBA3b C €CTECTBEH-
HBIM IIPaBOM.
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Abstract. Awareness of the common goals and tasks facing the people and the state
leads to an increase in the number of areas of social relations that combine public and
state activities. At that, the current political situation requires consolidation of all avail-
able resources for a joint decent response to the challenges posed to society and the
state, which leads to an appeal, among other things, to theory.

Civil society in political thought, especially within the framework of modern theo-
ries, has an impact on the institutions of the state and on people’s lives. Thus, institution
of civil society create rules in the structure of informal institutions. As a result, there is
an ordering of social relations.

In view of this and taking into account that many modern thought receive classical
ideas, this article analyses the interaction between institutions of state and civil society
in the context of the political doctrines of the Modern Era.

Thus, the state of law should recognise the existence of civil society and interact with it.
As for civil society, it serves as a mediator between the state and members of society, ensures
their conflict-free interaction, controls the implementation of citizens' rights and freedoms,
and contributes to the formation of open political systems. At that, the informal rules of civil
society reveal a closer connection with natural law than with formal institutions, while the
role of such informal rules in the actual impact on society is greater than that of the formal
ones.
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Introduction

In conditions when the important
issue for society is building a legal
and democratic state and developing a
state policy that meets the needs of
the society and satisfies the ideals of
humanism, the problem of interaction
between state and civil society institu-
tions remains invariably relevant for
political science and practice. One of
the key points of principle for solving
this problem is to understand the rela-
tionship that exists between the state
and civil society.

The question of the nature of this
relationship is extremely complex. On
the one hand, the mechanisms used by
the state to influence society have
been studied in detail in political sci-
entific literature. On the other hand,
the instruments used by civil society
to influence state activities have
not yet been considered in such detail.

Political practice is always based
on ideas. Therefore, the lack of
knowledge of such tools is partly ex-
plained by the lack of in-depth theo-
retical studies that could contribute to
social and state development. The
lack of a clear understanding of such
ideas entails for political theory a lack
of perception of the essence and
meanings of political institutions and
social processes.

Literature Review
The question of the relationship
between state and civil society institu-
tions has been of interest to philoso-

http://dx.doi.org/10.20323/2658-428X-2024-2-23-6.

phers, political scientists, sociologists
and jurists for many centuries and has
thus been reflected in the works of
many thinkers. Of course, just as the
state cannot exist without a civil soci-
ety, the civil society is unthinkable
without the state. The conceptual ex-
pressions of Hegelian philosophy al-
low one to believe that civil society and
the state represent a unity and struggle
of opposites: «in civil society, each
member is his own end, everything else
is nothing to him <...> civil society is a
battlefield of individual private inter-
ests, a war of all against all» [Hegel,
1990, pp. 228, 330].

The first attempts to substantiate
society's ability to independently or-
ganise its life and reproduce the
mechanisms by which it could influ-
ence the activities of the state were
made by ancient thinkers such as Pla-
to [2021], Aristotle [2009] and others.
That is, despite the obvious fact that
the concept of civil society as such is
absent in ancient writings.

As far as the problems of the rela-
tionship between the state and civil
society are concerned, they have been
actively raised in the Modern Era
within the framework of the classical
theory of civil society. In this regard,
it is important first of all to note the
works of Grotius [2012],
G. W.F. Hegel [1990], P. A. Holbach
[2016], W.von Humboldt [1993],
J. Locke [2010], Montesquieu [1999]
and J.-J. Rousseau [1998].
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A significant contribution has also
been made by russian thinkers, such
as S. E. Desnitsky, Ya.P. Kozelsky,
V. F. Malinovsky, P. I. Pestel,
A. N. Radishchev and
M. M. Speransky [Mironov, 2009].

In the Modern Era, having under-
gone a significant transformation, ide-
as about the relationship between state
and civil institutions have been re-
vived. First, they are developed in the
works of such internationally recog-
nised researchers as S.Berman
[1997], J. Dryzek [1996], J. Habermas
[2000] and J. Hall [1995]. At that,
within the framework of institutional
analysis, including new institutional
economics, studies on the problems of
civil society have been conducted by
such authors as E. Giddens [1984],
W.Ch. Mills  [2000], G. O'Donnell
[1994] and T. Parsons [1937].

A special place is also occupied by

such russian researchers  as
L.Yu. Grudtsyna [2010],
M.-P. R. Kuliev [1997],
G. M. Lanovaya [2014],
V. P. Malakhov [2002],
N. F. Medushevskaya [2015],
V. S. Nersesyants [1980],
K. E. Sigalov [2014; 2016],
Yu.A. Tikhomirov [2013] and others.

Research methods

The methodological basis of this
article, along with the use of general
scientific methods of cognition, is a
set of several interrelated methodolog-
ical approaches.

Among other studies for analysing
political doctrines, this article is
unique in its use, within the section

devoted to the rules of civil society
and the state regulating social rela-
tions in the L- and M-traditions, of the
methodology of institutional econom-
ics that have rethought the idea of the
role of non-economic factors related
to politics, society and law, including
informal institutions in the economy;,
which is interconnected taking into
account such categories as complete-
ness of information, stability of pref-
erences, transaction costs and others.

At that, a systematic approach al-
lowed identifying, within the frame-
work of political doctrines, the com-
ponents of civil society and establish-
ing how these components relate with
each other and with state institutions.

A system-dynamic approach was
used to analyse the evolution of ideas
about the relationship between state
and civil society institutions, includ-
ing the complexity of the factors ac-
companying this process.

System-functional analysis was
used to study philosophical views on
the mechanisms of the functioning
and reproduction of the civil society
system in conjunction with the social
contract theory, self-regulation, inter-
nal orderliness and the construction of
a hierarchy of system elements, taking
into account the influence of state in-
stitutions on it (and vice versa).

The analysis employed a value-
normative approach (in assessing the
doctrines on the functioning of certain
political institutions of civil society),
critical discourse analysis (analysis of
political concepts, linguistic and ideo-
logical analysis of political discourse),
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a dialectical method of cognition of
socio-political phenomena and pro-
cesses and a historical method that
allowed considering state and civil
society institutions, as well as relevant
political doctrines in the development
and interrelation of all individual
manifestations, including interactions
with related phenomena, all to varying
degrees.

Theoretical and methodological
prerequisites for the interaction of
state and civil society institutions

To study the problems related to
the relationship between the state and
civil society, there is a need to identi-
fy conceptual ideas that form the theo-
retical framework and make it possi-
ble to understand the essence of civil
society and its relationship with the
state. We will look at these ideas and
reveal their content.

First. A significant conceptual idea
is the idea of discrepancy, non-
identity of society and the state.

In antiquity, the concepts of «state»
and «society» were generally perceived
as identical. N. Machiavelli was one of
the first to raise the question of the dif-
ference between the state and society,
although he did not identify the essen-
tial features of these concepts in order
to make an unambiguous distinction
[Martyshin, 2018].

The actual formation of civil socie-
ty as institutions existing outside the
state apparatus begins in the Modern
Era. The initial stage (16th-17th cen-
turies) sees the formation of political
and economic prerequisites for the
separate existence of civil society. As

a result of the emergence of bourgeois
ethics, political and social ideologies
undergo a revolution, and civil society
ceases to be perceived as a state insti-
tution. The subsequent stage (18th-
19th centuries) is characterised by the
formation of a developed civil society
in the most economically powerful
european states and the USA. The
principles and values of liberalism are
asserted as the basis of political life.

The concept of civil society in its
fullest form was developed by the ger-
man philosopher G. W.F. Hegel [Hegel,
1990]. Hegel defined civil society as a
connection (communication) of indi-
viduals through a system of needs and
the division of labour, justice, external
order (police, etc.) definitively marking
the separation of civil society institu-
tions from the state.

Recognition of the discrepancy be-
tween the state and society determines
the possibility of distinguishing the state
and civil society as two relatively inde-
pendent components of one social in-
tegrity. It also allows raising the ques-
tion of the rules of conduct constructed
by a subject other than the state.

Awareness of the non-identity of
society and the state presupposes the
recognition that in the social sphere, it
is always possible to detect extra-state
relations, institutions, norms, etc., and
this idea is somehow voiced in the
Modern Era.

Second. The idea of the primacy of
society in relation to the state requires
disclosure.

As  Yu.A. Tikhomirov  rightly
notes, the basic principle of the pri-
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macy of society and the secondary
nature of the state «has long been
proven in scientific and political liter-
ature and confirmed by historical
practice» [Tikhomirov, 2013, p. 8].
The emergence of human society is
traditionally regarded as a stage his-
torically preceding the emergence (es-
tablishment) of the state.

At that, this understanding was not
always presented in political thought.
In the 17th and 18th centuries, the
Hobbesian opposition of the natural to
the civilised persisted as a condition
for the emergence of civil society.
J. Locke supported and developed the
idea of this society developed by
T. Hobbes: «Those who are united
into one body, and have a common
established Law and Judicature to ap-
peal to, with Authority to decide con-
troversies between them, and punish
Offenders, are in Civil Society one
with another: but those who have no
such common Appeal, <..> are still
in the state of Nature» [Locke, 1988,
p. 320]. It is necessary to «... move
from the state of Nature <..> to Civil
Society» was later I. Kant [Kant,
1965, p. 232] agrees with J. Locke.

A statehood formed in this way (the
absolutist concept of statehood by
T.Hobbes and the legal one by
J. Locke) and capable of curbing natu-
ral, antisocial urges and desires and
guaranteeing public order, was recog-
nised as political. As a follow-up to this
logic by G. W.F. Hegel [Hegel, 1990, p.
95, 282-288], the transition from civil
society to the state takes place when
individual parts of society unite into an

organic whole, that is, a state. If the
state unites with civil society, then the
highest goal is achieved, the goal for
which people are united.

Third. The institution of private
property, the specification of rights to
which is provided by the state, is the
basis for the emergence of civil society.

«Leviathan» by T. Hobbes, in
which he determines the emergence of
the state by the social contract theory,
has changed the paradigm of european
philosophical and political thought,
reorienting its basis from religion to
human nature. Since human nature
has endowed him with the desire to
satisfy natural passions that are
stronger than the «good» ones, the
«bellum omnium contra omnes» (the
war of all against all) begins. And as
far as there is no force capable of end-
ing this war, it will destroy the human
race. The desire for peace leads to the
need to conclude a social contract that
means a waiver of claims to the prop-
erty of others and attempts on their
life and well-being. In return, certain
benefits and freedoms are guaranteed
[Hobbes, 1936, p. 143].

However, without coercion, all
good aspirations for an agreement will
not be fulfilled, and as such, it is nec-
essary to ensure a system of rules and
norms, «This done, the multitude so
united in one person is called a ‘com-
monwealth’, in  Latin, civitas»
[Hobbes, 1936, p. 140]. At that, such
restrictions on the part of state institu-
tions should not lead to an excessive,
unreasonably large impact on every-
one's freedoms and life, and here, civil
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society institutions should balance the
state's impact.

Coercive paternal authority was al-
ready opposed in the time of
T. Hobbes. This was due to the suc-
cess of the Reformation, which placed
the individual in a situation of person-
al responsibility for his actions and for
his level of well-being. «The idea of
the individual's utilitarian autonomy
points to a new paradigm of legality
unknown to traditional (pre-capitalist)
societies. One starts thinking about
law as a system of regulations that
free the individual from preventive
regulation of his behaviour... This re-
fers to legality that opens up space for
action at his own risk» [Soloviev,
1983, p. 237].

Although there is a change in the so-
cial purpose of law, it becomes more
focused on capitalist relations; neverthe-
less, the process of their development is
slow since property continues to be dis-
tributed by the sovereign — «the
Soveraigne Power is annexed to the
Soveraigntie, the whole power of pre-
scribing the Rules, whereby every man
may know, what Goods he may enjoy,
and what Actions he may doe, without
being molested by any of his fellow
Subjects. And this is it men call Proprie-
ty» [Hobbes, 1936, p. 151]. Therefore,
the hobbesian intellectual individual is a
subject of property rights rather nomi-
nally. In paragraph 7, chapter 12 of
Hobbes's «On the Citizeny, private
property is regarded as a rebellious and
destructive institution for the state.

With this in mind, in the concept of
T. Hobbes, everything is prepared for

everyone to acquire property and the
related rights, but so far, it is only about
opportunity. To fully realise it, a politi-
cal doctrine must proceed from the fact
that the state exists not for the sake of
ending the war of all against all, but for
the sake of other, more cooperative
goals. To do so, it is necessary to look
at each member of society not as a be-
ing obsessed by bad passions, but as a
subject ready to cooperate for the joint
realisation of certain interests. This be-
comes a prerequisite for the formation
of civil society institutions that are sepa-
rate from the state.

This doctrine was later developed
thanks to the works of J.-J. Rousseau.
Along with the previously known so-
cial contract where society members
transfer the rights to dispose of them
to the Sovereign, he points out a dif-
ferent type of social contract that is
aimed not at dominating the crowd,
but at managing society. J.-
J. Rousseau suggests that people have
now reached a state where each per-
son, by uniting with all, nevertheless
obeys only himself and remains as
free as before.

This agreement is implemented
when all people voluntarily unite and
everyone is part of the whole. Every-
one transfers a certain part to the
common heritage and puts himself
under the supreme guidance of the
common will, and as a result, for all
together, each member turns into an
inseparable part of the whole. The
foregoing is a conceptually new para-
digm — an agreement that is generally
a prototype of civil society based on
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the equality of its members, while the
independence and position of each
member is based on the right to pri-
vate property.

The work «A Discourse on Political
Economy» [Rousseau, 1998] describes
the right to property as the most sacred
of all citizens’ rights, and in some re-
spects more important than freedom
itself. Property, especially means of
production and land, gives more in-
come and, consequently, organises
labour in the most useful way.

Private property for those who have
it provides greater guarantees of free-
dom and independence, increases eco-
nomic security, guarantees greater op-
portunities due to the disposal of their
property. As a result, property owners
are interested in preserving and multi-
plying what legally belongs to them.
The desire to ensure the inviolability of
their property, to extract useful proper-
ties from it, leads people to the need to
unite in civil society in order to guar-
antee the realisation of their own inter-
ests using its tools, influencing the
state where necessary. That is why, as
noted by J.-J. Rousseau, «the first man
to fence in a piece of land, saying
“This is mine”, and who found people
simple enough to believe him, was the
real founder of civil society» [Rous-
seau, 1970, p. 562].

Fourth. Throughout the history of
the development of political thought, a
multiplicity of scientific interpreta-
tions of the «civil society» category
has always been observed. Modern
scientific literature contains no single
definition of civil society.

An understanding of the essence of
civil society within the framework of
its relationship with state institutions
is not the same in various political
doctrines. J.-J. Rousseau and J. Locke
see the main function of civil society
as a counterbalance to the state.
T. Hobbes deduces a different interac-
tion between them and believes that
the state is intended to organise the
chaotic relations of civil society.
G. W.F. Hegel sees the role of civil
society in the fact that it mediates be-
tween family relations and the state,
and is a kind of «step of transition»
between them.

Representatives of the natural law
school begin to conceptualise civil so-
ciety through opposition to the state of
nature (which each of them interprets
in their own way: as the lost paradise
and «the golden age» (J.-J. Rousseau
[1998, pp. 151-256], as «the war of all
against all» (T. Hobbes). The state, on
the other hand, appears to them as a
kind of artificial institution that has
replaced the state of nature, a result of
a social contract created to organise
social relations.

If we adhere to these concepts
about the relationship between state
and civil society institutions, then it is
necessary to believe that civil society is
a product of the establishment (starting
from the 18th century) of qualitatively
new bourgeois relations that were fo-
cused on the «non-political» aspect of
the relationship between private capital
and hired labour. It becomes the sphere
where there is an intersection of pro-
duction, distribution and exchange of
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goods, mutual collision, competition
and connection of private interests and
rights.

Fifth. The idea of the opposition of
civil society to the state requires dis-
closure.

The idea of distinguishing civil so-
ciety and the state was proposed by
G. W.F. Hegel. According to this in-
terpretation, society is a complex dy-
namic system in which the state and
civil society institutions interact. In
other words, civil society is a non-
state part of society that is based on
the autonomy of individuals.

As a follow-up to the ideas of
J.-J. Rousseau and J. Locke, a con-
vincing point of view is that civil so-
ciety «emerges as a “counterbalance”
to the state, to exert some influence on
it in order to bring its functioning into
a legal framework» [Lanovaya, 2014,
p. 8], although the classics of political
thought did not oppose the concept of
«civil society» to the concept of
«state», often using them as a syno-
nym for the concept of «political
community».

Sixth. The correlation between the
idea of civil society and those of social
contract, natural rights, democracy and
state of law requires disclosure.

Initially, the value of civil society
stems from the idea of a social con-
tract. The fact that the state is estab-
lished by people means, firstly, the
primacy of human interests in com-
parison with the state's interests, sec-
ondly, the limitation of the state's
rights by the powers recognised by
citizens, and thirdly, the justice of a

legal restriction of despotic power that
violates the terms of a social contract
in order to protect private interests.

The result is the idea that a social
contract is an open and endless pro-
cess of searching and finding forms of
consent between all members of soci-
ety. The value of natural rights is also
supported within the framework of the
social contract theory.

After becoming one of the ideolog-
ical foundations of the struggle against
the feudal absolutist system, the idea of
natural human rights remains relevant
in the context of modern political and
legal thought, since it brings an under-
standing of the importance of each in-
dividual for all social perspectives to
the interpretation of the relations aris-
ing between individuals, civil society
and the state. At that, its modern inter-
pretations take into account the dyna-
mism of social life, the evolution of
ideas about rights that inherently be-
long to everyone, along with the de-
velopment of society.

The process of developing ideas that
substantiate the justice of restricted des-
potic power, including through a social
contract, is followed by two areas of the
civil society doctrine arising in europe-
an political thought. The first area is
associated primarily with the name of
Montesquieu (M-tradition) where civil
society appears as a political society, its
activities are associated with solving
problems directly related to the govern-
ance of the state. The second approach,
pioneered by J. Locke (L-tradition),
regards civil society as a network of
associations  reflecting the private
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(mainly economic) interests of legally
connected individuals.

Despite some differences in the
understanding of civil society, both
areas have made a significant contri-
bution to substantiating the idea of the
possibility and feasibility of building
a new social order. Ultimately, civil
society began to be associated with
the idea of democracy and with the
processes of formation of the state of
law. In the context of the ideas re-
garded during the Modern Era as spir-
itual dominants, democracy appears to
be an ideal model of political struc-
ture. This model suggests that a state-
organised society ensures human
freedom, independent thinking and
actions, legal norms that meet human
and social interests and protect these
interests against abuses by the state.
As a consequence, democracy begins
to be steadily associated with the
same things that civil society is asso-
ciated with: self-government, political
parties, state of law, protection of hu-
man rights and freedoms, etc.

This gives rise to the idea that the ef-
fective functioning of civil society is
impossible without democracy, and the
establishment of a democratic political
regime depends on the development of
civil society and is a step towards the
establishment of the state of law.

Correlation between the rules of civil
society and the state governing social
relations in the L- and M-traditions

Historically, the Modern Era is as-
sociated with the final collapse of
feudal structures and the transition to
bourgeois relations. Individualism and

humanism, on the one hand, and ra-
tionalism and politicality, on the other
hand, were finally confirmed as the
fundamental values of Western Euro-
pean culture. The issues relevant to
humans were gradually transferred
from the relationship between society
and the state to that between the state
and the individual.

Ideologically, the historical period
under consideration is characterised by
an extremely relevant search for legiti-
mate grounds for natural rights and lib-
erties so that they can be opposed to the
legal grounds of law-abiding behaviour
and unconditional obedience to the sov-
ereign's will. At that, two traditions
were laid in the understanding of civil
society. Their founders are J. Locke and
Montesquieu. C. Taylor [Taylor, 1995],
followed by other researchers, sees
them as L- and M-traditions named af-
ter the first letters of the surnames of
their creators.

The L-tradition considers civil so-
ciety as a kind of ethical community
living according to natural laws be-
fore and outside politics. In the
L-tradition, the concept of the state of
nature is important, as it already has
all the characteristics of what was lat-
er called «civil society». In the mod-
ern interpretation, within the frame-
work of this tradition, civil society
may be described as a special social
structure.

Montesquieu established a tradi-
tion of interpreting civil society as a
special sphere of society that is repre-
sented by non-governmental institu-
tions. The M-tradition represents civil
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society as a set of independent associ-
ations that mediate relations between
the individual and the state and, where
necessary, protect the individual's
freedom against state interference and
persecution. The M-tradition under-
stands civil society as some «interme-
diate bodies» (authorities) that medi-
ate relations between the individual
and the state. It is this tradition that
gives rise to the modern interpretation
of civil society as a system represent-
ed by institutions that exist inde-
pendently of the state and beyond its
control, self-organising in order to
protect private interests against state
and government arbitrariness.

It should be noted that the difference
between L- and M-traditions is some-
what nominal. Because the understand-
ing of the state supported by J. Locke
significantly differs from the modern
one, the concepts of civil society by
J. Locke and Montesquieu actually have
much more in common than they do
fundamental differences, and only fo-
cusing on the latter allows us to differ-
entiate the L- and M-traditions.

Rules are important when compar-
ing state and civil institutions. For
example, Montesquieu emphasises
that the establishment of rules should
not be associated exclusively with the
activities of the state [Montesquieu,
1999, p. 15]. As interpreted by Mon-
tesquieu [Montesquieu, 1999, p. 407],
the rules of conduct dictated by civil
society institutions actually represent
one of the types of non-state social
regulators. These ideas about the insti-
tutionalisation of civil and political

freedoms are in line with the doctrines
on popular sovereignty by J. Milton,
on natural, divine and civil law as the
basis of society by B. Spinoza, and on
citizenship, society structure and pop-
ular sovereignty by J.-J. Rousseau
[Rutkevich, 1999].

J.-J. Rousseau calls morals, cus-
toms and «especially» public opinion
a special «kind of lawsy, the most im-
portant one of all, emphasising that
these rules «form the real constitution
of the State, take on every day new
powers, when other laws decay or die
out, restore them or take their place,
keep a people in the ways in which it
was meant to go, and insensibly re-
places authority by the force of habit»
[Rousseau, 1938, p. 47]. The context
in which J.-J. Rousseau talks about
the «laws» of the kind in question
shows that it implies informal rules.

J. Locke does not distinguish be-
tween informal rules that are actually
created from civil society activities
and public law as a «political commu-
nity», but at the same time he sepa-
rates them from law that is public law
in the modern sense. Informal rules
and laws of the state considered as a
«political community» quite clearly
differ from those established by the
«rulers» [Locke, 1988, pp. 310-317],
i.e. from formal institutions.

The idea of the primacy of society
and the secondary nature of the state
characteristic of the period under con-
sideration in the development of
Western European political doctrines
determines that informal rules created
by civil society institutions are con-
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sidered as primary in relation to pub-
lic law. Thus, J. Locke writes particu-
larly about civil society, and not about
the «rulers» as about to whom a man
delegates the power to «create lawsy,
voluntarily limiting his natural free-
dom — «where every one of the mem-
bers hath quitted this natural power,
resigned it up into the hands of the
community <..> the community
comes to be umpire, by settled stand-
ing rules, indifferent, and the same to
all parties» [Locke, 1988, p. 311]. The
modern institutional economics also
attaches greater importance to infor-
mal institutions in terms of influenc-
ing economic growth and develop-
ment by establishing a structural
framework for daily activities and
thereby reducing uncertainty [North,
1997, p. 125].

The significance lies in informal
rules of conduct reveal a closer con-
nection with natural law than public
law. Due to this connection, informal
rules of conduct are endowed with a
deep social meaning, are considered
as something reasonable, fair and,
most importantly, socially useful. The
synthesis of formal and informal rules
in the regulation of social relations is
based on the ideas of social contract.
The underlying contract is indissolu-
ble and, consequently, people cannot
refuse to fulfil their obligations: «and
for every man who has entered into
civil society, no exception can be
made to the laws of this society»
[Locke, 1988, pp. 316-317]. The main
role in this case is to reduce the uncer-
tainty of social life by establishing a

structure of interaction. In addition,
different risks are reduced, interests of
the subjects that determine the space
of institutional equilibrium are bal-
anced. As a result, institutions, alt-
hough they limit a set of alternative
behaviours available to each member
of society, make compliance with
formal and informal rules beneficial
for the majority of subjects entering
into social relations by reducing insti-
tutional costs in general.

At that, if laws created by the state
are enforced through the power of
state coercion, then compliance with
informal rules, voluntary submission
to them within civil society is because
the implementation of informal re-
quirements develops in the interaction
of many people pursuing their own
interests, and at the same time is not
only socially useful, but also benefi-
cial for the individual. According to
J.-J. Rousseau, «the undertakings that
bind us to the social body are obliga-
tory only because they go both ways;
and their nature is such that in ful-
filling them we can’t work for others
without working for ourselvesy
[Rousseau, 1938, p. 26]. The advanta-
geous nature of submission to infor-
mal civil society rules is predeter-
mined by the fact that reaching con-
sensus turns out to be a way for a man
to satisfy his inherent egoistic inter-
ests as a private owner.

The emergence of consonant ideas
about the rules governing social rela-
tions within the framework of civil
society among various representatives
of western european political thought

Bzaumooeiicmseue uncmumymog cocyoapcmea u 2paxicoanckozo obuwecmea 17

6 nojiumudecKux Ooxmpul-tax HOB8020 6pemMenu



CouuaibHO-MIOJIUTHYECKHE HccaenoBanus — 2024 — Ne 2 (23)

of the 17th-18th centuries is deter-
mined by the ideological context
common to their reasoning about in-
formal civil society rules. It is formed,
first of all, by ideas that are systemi-
cally important for western legal cul-
ture, namely the ideas of law, free-
dom, civil society and natural human
rights [Malakhov, 2002, p. 408].

In general, with a certain degree of
conditionality, a social contract can
historically be spoken of as one of the
first acts of reproduction of informal
rules. In this case, an agreement turns
out to be not only the basis of interac-
tion generally useful in its orientation
and positive in its results, but also the
normative basis of mutual rights and
obligations, and, therefore, contractual
relations that are established, devel-
oped and protected without state par-
ticipation.

The connection of the idea of in-
formal civil society rules with the idea
of property is because such rules are
focused, among other things, on pro-
tecting the right of ownership of ac-
quired property that has no guarantees
in its natural state. J.-J. Rousseau, for
example, writes in this regard: «... the
right of the first occupier, which in the
state of nature is so weak, claims the
respect of every man in civil society»
[Rousseau, 1969, p. 165], which char-
acterises the fact that property rights
are guaranteed not only by state laws
prohibiting their violation and secured
by the force of state coercion, but also
by informal institutions.

Separately, it should be noted that
unlike the new institutional economic

theory, the western european political
thought of the Modern Era does not
practically analyse informal rules in
terms of their functionality. Neverthe-
less, the M-tradition separates informal
civil society rules from public law.

Montesquieu suggests a fundamen-
tal difference between the rules creat-
ed by civil society institutions and
public law from the point of view of
their purpose. He writes that what is
dependent on the principles of civil
law should not be subordinated to the
principles of public law [Montes-
quieu, 1999, pp. 420-421]. A similar
idea is expressed by
W.von Humboldt: «any state interfer-
ence in private affairs, where there is
no immediate reference to violence
done to individual rights, should be
absolutely condemned» [Humboldt,
2003, p. 19].

Contrasting informal civil society
rules with public law, representatives
of western european political thought
of the 17th-18th centuries practically
did not pay attention to studying not
only functional, but also structural and
content properties of such rules. This
was because they did not consider
informal civil society rules as an in-
dependent subject of research, as the
idea of such rules arose in the context
of developing more relevant topics at
that time, in particular, resolving the
question of the ideal form of govern-
ment, the nature of the relationship
between the individual and society in
states with different forms of govern-
ment, the factors determining the con-
tent of the existing law, the principles
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on which the applicable legislation
should be based, etc.

The last quarter of the 18th century
is a transitional period in the history
of the development of informal civil
society rules as a regulator of social
relations. On the one hand, the es-
sence of such rules in its interpretation
by individual thinkers reveals the
same ideas as in the classical works of
the L- and M-traditions. On the other
hand, the moments characteristic of
the interpretation of civil society rules
in a later period, namely in the 19th —
20th centuries, are introduced into the
content of this idea.

The analysis suggests that the basis
of the modern understanding of in-
formal civil society rules has been laid
in the western european political
thought of the Modern Era, the totali-
ty of which is actually transformed
into informal institutions in the under-
standing of the new institutional eco-
nomic theory.

From the analysis, we formulate
the following conclusions:

1.In the L- and M-traditions, the
role of civil society undergoes certain
changes. The initially exclusively po-
litical concept is also supplemented
by a legal aspect related to the activi-
ties of civil society institutions in the
creation of rules of conduct governing
social relations.

2. The idea of informal civil society
rules in the period under consideration
is contextual, not conceptual. Its content
is determined by its inextricable con-
nection with the ideas of law, freedom,

civil society, natural human rights, so-
cial contract, justice and property.

3. According to the L-tradition, a
citizen is a full member of society
whose activities are aimed at achiev-
ing the common good. According to
the M-tradition, when a citizen joins
an association and gains the right to
participate in its management, he has
the freedom (as part of general free-
dom) to do everything that is allowed
by the established rules of civil socie-
ty and the state.

Analysis of the two classical tradi-
tions of civil society shows that they
have more similarities than differ-
ences. Their main similarities include
the fact that the social contract deter-
mines the limits of everyone's free-
dom, while both traditions focus on
inalienable human rights and a special
role is assigned to the institution of
private property.

4. The fact that informal rules creat-
ed by civil society institutions have spe-
cific functions in comparison with pub-
lic law does not seem fundamentally
significant to thinkers. Due to the pecu-
liarities of their nature and a special
mechanism of reproduction, the focus is
on the fact that informal civil society
rules can be no less reasonable and fair
than public law, and, as a result, be ef-
fective in solving problems that are sig-
nificant for society and related to the
regulation of social relations.

Interaction of state and civil society
institutions in russian political thought
There is an understanding that the
idea of civil society originated in rus-
sian political thought in the 18th cen-
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tury and that it is found in works by

Russian educators such as
I. T. Pososhkov, F. Prokopovich,
V. N. Tatishchev  [Solyanik, 2006,

p. 195]. There is also a point of view
according to which the emergence of
the idea of civil society in russian
public thought dates back to the be-
ginning of the 18th century.

In deciding what political doctrines
in Russia are associated with the emer-
gence of the idea of civil society, it is
important to consider that this idea is
not immanent in russian culture. It aris-
es precisely in western legal conscious-
ness and it is in it that it takes root as
one of the sense-making and mental
ideas [Malakhov, 2002, p. 409]. When
the idea of civil society is discussed in
relation to Russian society, the term
«civil society» is often used nominally
to denote any non-governmental way of
organising public life.

The identified issues were consid-
ered not through the prism of the rela-
tionship between the state and civil
society, but in connection with the
problem of the relationship between
the state and the community. In this
context, public law, that is, formal
institutions, has traditionally been op-
posed not to informal institutions, but
to customary law.

Since the idea of civil society is
not traditional for the russian con-
sciousness, we should not talk about
its deep historical roots, but about the
peculiarities of its interpretation, pri-
marily due to the mental characteris-
tics of russian society.

On the one hand, there is a wide-
spread idea that freedom and autocra-
cy can be combined and that the su-
preme power is the only source of
power in society. In addition, civil
society is often viewed not as a force
capable of exerting pressure on the
state, but as something that itself
needs to be controlled by the state.

On the other hand, liberal-minded
thinkers associate the formation of
civil society with the hope of modern-
ising the russian political and legal
system and solving existing political
and socio-economic problems. It is
assumed that the means of such mod-
ernisation should be political. For ex-
ample, A. P. Kunitsyn, speaking about
civil society, writes: «A defensive
society, not limited by time and hav-
ing the goal of securing all rights and
protecting them against dangers of all
kinds, is called civil» [Kunitsyn,
1951, p. 605].

Over time, the ideas of civil socie-
ty were increasingly comprehended
by those philosophers and public fig-
ures who believe that freedom is not
combined with unlimited autocracy,
and the supreme power is not the only
source of norms and rules; however,
within the framework of existing doc-
trines, the idea that someone other
than state institutions may become a
subject of social regulation still re-
mains peripheral.

We Dbelieve that such a peripheral
idea is reflected for the first time in
the work «Journey from St. Peters-
burg to Moscow»» by
A. N. Radishchev. The author touches
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upon a number of problems related to
self-organisation carried out by citi-
zens through the law: here, we find
arguments about «people's law»
[Radishchev, 1988, pp. 63-64], reflec-
tions on «community rules» [Radish-
chev, 1988, pp. 92-93] and the ques-
tion of «civil lawy [Radishchev, 1988,
pp. 113-114]. In fact, raising the ques-
tion of the rules of conduct estab-
lished by civil society,
A. N. Radishchev does not recognise
informal institutions as a regulator of
social relations.

It is noteworthy that, generally, the
opposition of the state to civil society is
not typical for the thinkers of the period
under consideration. For example,
M. M. Speransky associates rules creat-
ed by civil society with the pre-state
stage of development of society [Spe-
ransky, 1881, p. 351]. Russian thinkers
related to the L-tradition actually
«merge» civil society with the state.
This understanding of civil society is
typical, for example, for P. I. Pestel. In
his opinion, civil societies «being or-
ganised and put into order receive the
name of the State» [Pestel, 2016, p. 2].
V. F. Malinovsky also does not actually
distinguish between civil society and a
state-organised society. He considers
civil society as a state of society inter-
mediate between familial kinship and
the society that arises between different
independent peoples to establish civil
welfare [Malinovsky, 1958, pp. 92-93].

Without actually distinguishing be-
tween civil society and the state, such
russian thinkers, however, do not identi-
fy them with the bodies exercising the

powers of public authority, in particular
with the government. For example,
P. I. Pestel points out that «when Civil
Society receives the name of the State,
then those who command receive the
name of the government, and those who
obey receive the name of the people.
That understood, the main or initial
component of each state is: the govern-
ment and the people» [Pestel, 2016,
p. 3].

Therefore, if western european po-
litical and legal thought considers civ-
il society in the historical period under
consideration primarily as a sphere
that is free from the direct control of
the state, then russian thinkers actual-
ly understand civil society as the peo-
ple together with the public authori-
ties organising their life. Realising the
demand for associations voluntarily
created and functioning on the basis
of the principle of self-government,
russian thinkers of the period under
review, however, do not see their task
in protecting people's lives against
arbitrary state interference and do not
associate their effective functioning
with the reproduction of their rights.

Despite the fact that the idea of
civil society turns out to be linked to
the same ideas as in the western euro-
pean political and legal thought of the
17th — 18th centuries, the connection
with them, except perhaps the ideas of
justice and the common good, be-
comes weaker. At that, the idea of
civil society turns out to be associated
with a number of ideas that are specif-
ic to russian society. First, these are
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the ideas of the national spirit, truth
and general welfare.

Traditional ideas for russian views
are formed «within» Orthodoxy, just
like political and legal consciousness
is formed within its environment. The
connectedness of the idea of civil so-
ciety to that of general welfare is ex-
plained by the significance of the idea
of spiritual commonality for the rus-
sian legal consciousness. Spiritual
commonality is inextricably linked
with the denial of the value of indi-
vidual freedom and the cultivation of
communal traditions. As a result, civil
society as a political ideal in the rus-
sian understanding turns out not to be
a society in which the interests and
needs of a private owner are in the
centre of attention, but a society of
general welfare.

In this context, civil society institu-
tions in russian political thought are
focused on achieving and maintaining
general welfare, and are not an in-
strument for ensuring and protecting
private property.

Summing up the analysis, the fol-
lowing conclusions can be drawn.

1. The idea of civil society is
secondary to political thought in the
sense that its emergence is not the
result of the development of the ideo-
logical system of russian society, but
the consequence of the rethinking of
western european ideas.

2. The connection of Russian
doctrines on civil society with the ide-
as determining its meaning and con-
tent in western european political
thought becomes weaker. At that,

there is a connection with the ideas
inherent in russian society.

3. In general, the idea of rules of
conduct created by civil society insti-
tutions is peripheral for the russian
political thought of the period under
consideration. This is explained, on
the one hand, by the fact that property
and individualism are traditionally not
as important for russian society as for
western european society and, on the
other, by the fact that the solution of
problems relevant to russian society is
associated by thinkers with the use of
exclusively political, not social, in-
struments.

Research results and conclusion

Analysis of the works of western
european and russian thinkers of the
Modern Era that reflected the rela-
tionship between the state and civil
society, as well as modern scientific
historical-political, theoretical-
political, sociological and legal pieces
of literature, allowed determining the
logic of the formation and meaningful
transformation of this relationship.

In summarising the results ob-
tained, the following conclusions can
be drawn:

1. Civil society, both in idea and in
reality, is characterised by axiological,
functional and content-structural fea-
tures. In essence, it is fundamentally
different from the state as a special
apparatus exercising power.

2. In the 17th — 18th centuries, in-
formal civil society rules appear as a
social regulator that is capable, due to
its nature and a special mechanism of
reproduction, of being no less reason-
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able and fair than public law and, as a
consequence, being effective in solv-
ing significant social tasks related to
the governing of relations between
private owners.

This meaningful content of infor-
mal civil society rules is due to their
reproduction in the context formed by
the ideas of law, freedom, civil socie-
ty and natural human rights, social
contract, justice and property.

3. Informal civil society rules re-
veal a closer connection with natural
law than with formal institutions. In
this regard, and based on the social
contract, there is the synthesis of for-
mal and informal rules in the regula-
tion of social relations. The main role
in this case is to reduce the uncertain-
ty of social life by establishing a
structure of interaction. In addition,
various risks are reduced and the in-
terests of the subjects that determine
the space of institutional equilibrium
are balanced.

4. The L-tradition proceeds from
the fact that as a result of the creation
of the state through a social contract,
members of society delegate the pow-
er to create rules of conduct primarily
to civil society, and only secondarily
to the state. In this respect, the L-
tradition is similar to the views of the

modern new institutional economic
theory that attaches more importance
to informal institutions than to formal
ones in establishing the structural
framework of daily activities for eve-
ryone.

5. The idea of civil society is «sec-
ondary» for russian political thought.
It is not genetically related to the
ideological and value structure of rus-
sian society, and the beginning of its
theoretical understanding is laid by
the reception of western european po-
litical thought.

6. Among russian thinkers, the
idea of civil society is much less
widely recognised than it is in western
european political doctrines. The
specified idea does not acquire con-
ceptual meaning, but invariably re-
mains contextual and peripheral.

7.In the 18th — first half of the
19th centuries, insights into the con-
cept of civil society in russian politi-
cal thought concentrate the ideas of
combining two opposite principles —
the people's spirit and the will of
power, as a condition of general wel-
fare. Harmonising these two princi-
ples is seen as possible in conditions
where there is unity between the peo-
ple and the state.
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